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• 1394/1400 - 1468

• Strasbourg, Mainz

• Inventor (and innovator) of movable type printing

• Honored by archbishop of Mainz in 1465 

• Died poor

• Recognized as inventor 50 years later, post mortem

Gutenberg
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Parte Veneziana : First law on patent (1474)
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What is a patent?

• A patent gives its owner the right to prevent others from 
commercially using his invention for 20 years in exchange for 
disclosing the invention

• An invention is a technical solution to a technical problem 
which is contributing to the state of the art

• Three main criteria for patentability

– novelty

– inventive step

– applicable in industry
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A policy tool to stimulate innovation

• Patents provide incentives to inventors, while hampering 

the use of their inventions

• Trade-offs : 

Static efficiency vs dynamic efficiency

compensate for the cost of past R&D

Allow to exclude others from using the technology

WW disclosure of information (zero cost?)

Natural right for inventors ?

Reduce waste of resources, avoids duplications ?
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Today's Menu

• Context: why does patent policy matter?

• Challenges for the European patent system

– A fragmented market for technology

– The cost factor

– The quality factor 1: examination

– The quality factor 2: 'quality' of filings

– Quality vs Quantity
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Patenting Processes
The case of the European Patent Office
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The impact of London Agreement 
on the cost of patenting in Europe, May 2008 (*)

EPO-3: DE, FR, UK - with more than 70% of the EP patents validated in 2003;

EPO-6: DE, FR, UK, CH, IT, NL - more than 30%;

EPO-13: DE, FR, UK, CH, IT, NL, AT, BE, ES, DK, FI, IE, SE - more than 12%;

EPO-34: all the EPC contracting states as of May 2008;

Source: van Pottelsberghe and Mejer, 2008, forthcoming
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Qualitative indicators in the two regional offices, 2004 

EPO USPTO

Procedure 
pendency 

(in months)

Search: 12
Exam : 38

27 

Total number of 
claims filed

2.1 Million 7.9 Million

Filings per 
examiner

34.6 96.9

Grants per 
examiner

17.8 47.8

Claims filed per 
examiner

624.1 2,235

Claims granted per 
examiner

326.9 1,103

Grant rate2 59% (QW: 67%) 64% (QW: 87 to 97%)

3 to 4

Source: van Pottelsberghe and François, 2008
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The EPS - Quality induced (smaller) backlog

• A relatively small grant rate (higher rigor)

• Longer time spent on each patent = more in-depth 
examination

• Less patents per examiner

• Less domain of patentability

• Much more expensive (relative to market size)
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• Patent systems face a boom in filings…

– Globalization of markets, 

– Harmonization of patent systems (PCT,…)

– New and dynamic countries in the arena (BRICS)

– New technologies (Bio, nano…)

– New actors (SMEs, universities)

– New management of R&D: open innovation

– New strategies (portfolio, thikets, flooding, marketing…)

• … and in the size of applications (e.g., # of claims)

• Growth much stronger than growth in R&D
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Audi’s recent A6 ad campaign claimed: 

« To date NASA has filed 6,509 patents. In developing the A6, Audi filed 
9,621 ». Patenting is sold as a proof of innovation
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And filing strategies (CH. 6, with N. Stevnsborg)

 Patenting route Drafting Interaction with EPO 

Deliberate abuse of 
the system 
 

- US priority 
followed by PCT 

- deliberately deficient* 
- long list of prior art 
- extremely complex 

- high number of claims  
- many independent claims 
- long claims 
- cross references between 
claims 

- unclear, long description 
- invention hidden 
- lack of unity 

- successive Divisionals 
each with slow prosecution 

- delayed interaction 
- wait for communication for 
amendments of claims 

- request maximum 
extension for replies 
- file Divisionals and 
possibly Divisionals of 
Divisionals 

- late payment of fees 
- file an appeal on some 
decisions 
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3205 Pages

7 Claims
Filed at EPO
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H1: National practices?

Priority Country
% of Top 1000 filings

in # of claims
% of Top 1000 filings

in # of pages

Denmark 0,3% 0,6%

France 0,1% 1,2%

Germany 0,6% 1,2%

Italy 0,2% 0,0%

Netherlands 0,1% 0,0%

Spain 0,2% 0,0%

Sweden 0,1% 0,0%

Switzerland 0,0% 0,2%

Continental Europe 1,6% 3,2%

United Kingdom 1,3% 3,4%

EPO 0,2% 0,5%

Total Europe 3,1% 7,1%

Canada 0,2% 0,2%

USA 82,0% 80,5%

North America 82,2% 80,7%

Japan 4,4% 8,7%

Other 10,3% 3,5%

Total 100,0% 100,0%

Source: van Zeebroeck et al. (2006)
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Implications

• PCT filings generally designate USPTO

�Draft once, file everywhere

�Use US template since US = largest market & fastest granting

• US IP System leads to more voluminous applications

– File history estoppels (cf. FESTO case)

– Role of Courts

– Harsher competitive pressure

– Fee regimes (cf. effect of 2004 fee schedule)

�Common law v/s Civil law ???

(cf. size of contracts or other legal documents)

• + Global propensity to more voluminous literature
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Why would US applicants draft longer applications? 
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Why would US applicants draft longer 
applications?
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Average number of claims of applications filed between 1997 and 1999, 

per communication status 

+ 2

+ 3

Source: Lazaridis and van Pottelsberghe (2007)



Bruno van Pottelsberghe, ULB, June 2008

Average age of granted and withdrawn files, 1985-2004 , 

per communication status

+ 12

+ 13

Source: Lazaridis and van Pottelsberghe (2007)
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QUALITY

(SIZE up)

QUALITY

(CONTENT ?)
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First 10 years after the filing date

���� Maximum score: 100
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Source: van Pottelsberghe and van Zeebroeck, 2008

The Scope-Year index...
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The Scope-Year index...
The average value of EP patents has decreased by 9 SY
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Clear differences across technological fields, but common trends
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What is a patent?

• A patent gives its owner the right to prevent others from commercially 
using his invention for 20 years in exchange for disclosing the invention

• An invention is a technical solution to a technical problem which is 
contributing to the state of the art

• Three main criteria for patentability

– novelty

– inventive step

– applicable in industry
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Blackberry : Why does quality matter?
An all-in-one solutions device
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